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Abstract

If the parties to the contract have agreed that the obligee will pay
a certain amount in case of non-fulfillment of the obligation or
delay, proof of loss will not be necessary in this case, and in the
event of the obligee's breach, the obligee can ask him to pay the
said amount, which is called the obligation; Although he was not
harmed. The freedom of the parties in arranging private contracts
in some cases with restrictions is accepted as a general principle in
all legal systems. However, the application of this general principle
regarding the condition of commitment, unlike other contractual
conditions, has been restricted and even the legal systems that give
the most credit to the agreements of the parties, in this regard, have
preferred the public interests over the personal interests of the
contracting parties and have interfered in private relationships. .
By examining different legal systems in this article, it can be
concluded that there are three major approaches regarding the
validity of such a condition. The first approach is to not recognize
and cancel such conditions, and the second approach is to accept
the validity of such conditions with restrictions, and the last
approach is to accept the validity of these conditions without
restrictions. Based on this, the present research with a descriptive-
analytical method examines the last three approaches, following
other legal systems, in pursuit of accreditation under such
conditions with limitations.
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1. Rule against Penalty Clauses
2 . Genuine pre-estimate of damage
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. Liquidated / Ascertained damages
. Fixed sum

. Extravagant

. Unconscionable

g1 B WDN

. Exorbitant

2o

T 2FRD e [ 2ms” el (K0 P €6 110 IR )0 gm0 Lead

Afatd



Yov

Al b 5 58 (slosls1 3 s pldla s b

233 S s 205 a0 B edulad Ulses 4l B 5 N

L PR

Golwoilads 55l Com e last jaside jldie fpnd (el G si 5o
Dl A o s e b oS (o5b @ e Bl B o
ol Ll i ol ste 5 b o |y SRl CSlge 5 S s
b aenly ol b al Olge oy 4 3L K03 5 S S
k_éjla)"b‘.g;,_méeb)b&)l_m}\gﬁﬁﬁQjﬁﬁf&“)d{ﬁa
S e s 8 S 53 o i e ke LS S
SISO < [ PSS I I R ER S N PUCTIN BRI S
Q@QTJ\QM&@\}H}&&EL&\ s 5l 6,48 bk
QTJ;,SJJ_;QJW&&\M@M@}‘@}G
Lol gz 4 03]y oyl Ol 6 Al o il 6 LT S0 50550
ﬂd‘j&‘j@)w—w&gdeCj@Q)w—Lﬂ)J
5 ol ol s kalaze aboles Ol s b ol 53 Al e sl 3
3 th s sl B S o 3 il e s 3 (gla, 55U
LS bdam aSl oy ol b dly pes | 0la)l 3 28
jtujljjafi(ﬂj\ S g ks ) S Sl golaie oyl
Edwin Peel, 2015, ).5)is ol slisl 0l s sls)l 3 oSt Jls!
(20-129

S8 b Bl ax upj.a;'-);g«mjj»(a\j«{ww:lf;\ Pyt
) ol el o8 il en gad S5 LbI i g slade oyl
Dyt b s oo 51 3153 Sl e (b
Lol €315 i i ol a4 5 Oy 5o ol )3 Wil Faes >
el laslayl B oo alidl s ens 5 SL50) b b dad ansilr

b d gy Bl Sl (sl pas Sl 36 Sl igliy

L. Quantification

2 In terrorem

8 . Deterrent effect
4 . Fine



“'“’“‘L‘M\J’LJ&QJL“"'C}‘E’:“&:?’J

Oealate a8 (BB 55 e oS 25 e blitl i e D |
Jlfljtl_.éﬂ oy 9 33,1 3 Ol gime §oms adlas L oS
SNl )b oS Gl e 228 o il Ty (S
gohie i L aay 20 LU S o sl b, 5 s
L b s a3l S s 5B oS 5l OF e (Ol s
et ia gl opl aS |y el Js S Sl s Ol aS (g 4
'CL,AAS:jaij.a\d“_w)wqg\jj&db)'dg-)be&wlw\xsw
Ji'\g.,_;f?&Ggﬁsﬁd@gkw4....)>)l:(<4.a.lj>.-))4_;;,-¢l)ﬂl4.g-j
c..uL) Lg.UJa-lS«\O;_,U\: 30 <=U4;.J<i: -1 CITS | POy PRI LSO
b nsslge e gdls s (s A« (Tyre 1915, 79).cl aS
] Ol 4 a0 b

Slas a ol sl Li_«J-:,JL_B\Jbl» PRV PR ey é.» o 8 -
55 5p ol LB 5 Ses olust A o 2

O i gl s 500 A& s s Sty 0lal 3 g g g oS a -
AL gy foe

Ssline Sl st 4 aie 48 Csline Eosly> JULS s 48 5 -
Lopled 58y oo 534S Al el ome Ty e i S e
Al e s BB LT 51 s

i 338 blan ol i Jlsl 5 gl g gamme 51 &S Sy 53 -
O w038 e @ plill ey Cobs y b8 GBS e b
Ja_.ﬂj.?tjh?uQ)wg\j&gé&»cxla;ﬁgxiljgu)u}ég
(FA=FY TPV (Sl sl o s BB ol 0l (s o b
313,13 s SUS 3 slila) S8 8 S 3 g onl B e ki p 2 e
ol = L[)quliﬂé.blqgfda slayl 3 s b 5 (Ol bes & L
e Cad iy el ol 2 gle pl ol
1 1 WOl 03500 p3lo 3> o 5 Kl 555 4 OIS G
Shecshils clled Ol oS 5 ol slayl 3 s b bl guileeS s

.L.I..m."j;‘_sn QLJ}JﬁoJf;l}M‘jncbul Qujjﬁo:fduu.ﬁ))ﬁob

1. Lord Dunedin

2o

T 2FRD e [ 2ms” el (K0 P €6 110 IR )0 gm0 Lead

YA



Yo4

Al b 5 58 (slosls1 3 s pldla s b

SR Bk e s Wl gk S el bl
ilars Ol ey (2l o SRS Ol 3 s b ola e s 1 5
R el Aj}}}ﬁl}ﬁéb‘m‘xﬁ@&»ﬁ}\bﬁ Lol sl
ol bt Olpea ) d (pl Okl Gdoms s 0l nd S
S ol b o OF b 6l el Slns 515 ol ¢ shads
OL3 2505 s 0l fpand Saad 3w pU Ghg bl g,y oS
OLM = Sled Jals Solh I cpl s 355 oo Ol 2 6ok
455 4318 i s 53 Sinl sl pmes S sd s
4 0L Ol e Zd 3 4 U 8 A3 5l s Cnd -ty G2
ok Al e s a8l Glate (el (s A e Olal g
ohrs da Ails o slal 3 ek 5l ar s Ok 50 e 4 slsl 3
5 pme e sl T el Slet 4 SIS 10 et et hio i l
SSUS slasla g, 0sls C)La.,\_&ua;wéﬂaéqkﬂdluuf
Lo 238 ad b DU slald (645 4 e 23 5 o 2tla 5y LG
S a4 e e e anls 5L 0Ly jdes 5 sl 3 s anil &S
LUl = asls a3l m ol e sl Olalyx a8 0L
R P S SI3IIE a8 sl ) Gl e 4l
Sl Sa oS a0k ol 0L S SG ey sTads
—08 YA (g e 5 (ol e ) AL Sl & s sl Ol 51 2
v

sbie o a5 3 b b (o33l sl bl 4 IS B si el
056 5ot Olseas ol BB (ol ol 5 (g3l 3
Gilles )55 o azrld Ml 5laws slasls,l 3 oS

35 5558 ol elEsls 8 b i s Ll (Cuniberti, 2014, 459
S G Jlesl sds s 5 Ll ol el 0T ) 5 Ol
e s Tads 5 cmnl plilamy b s gy bge di a0y ol
CEs L pbilane Bk ol ul ol (gl slasla)l B s &S ol
4 G Sl andl S o s Bl sl i & plul

e il e e golas slasls )l 35 r‘}ﬂ‘n\.z.-) b,

1. Genuine pre-estimate of loss
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1. Buxton LJ
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1 . Lorsque la convention porte que celui qui manquera de
I’exécuter payera une certaine somme a titre de dommages-intéréts,
il ne peut étre alloué a ’autre partie une somme plus forte, ni
moindre.

2. La clause pénale est la compensation des dommages et intéréts
que le créancier souffre de I'inexécution de I'obligation principale
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1 . Néanmoins, le juge peut modérer ou augmenter la peine qui
avait été convenue, si elle est manifestement excessive ou
dérisoire. Toute stipulation contraire sera réputée non écrite.

. Lorsque le contrat stipule que celui qui manquera de I'exécuter 2

paiera une certaine somme a titre de dommages et intéréts, il ne
peut étre alloué a l'autre partie une somme plus forte ni moindre.
Néanmoins, le juge peut, méme d'office, modérer ou augmenter la
pénalité ainsi convenue si elle est manifestement excessive ou
dérisoire
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1. If the Contractor fails to complete the work within the contract
time, the Contractor agrees to pay the Owner $300 per day as
liquidated damages to cover losses, expenses and damages, not
to exceed $10,000
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1 . Design-Builder shall pay Owner two hundred fifty Dollars
($250) as liquidated damages for each day that Substantial
Completion extends beyond the Contract Substantial
Completion Date

2 . If, due to the fault of the Seller, the goods have not been
delivered at dates according to the delivery schedule as provided
in this Agreement, the Seller shall be obliged to pay to the buyer
liquidated damages for such delayed delivery at the following
rates:

i) For each complete week, the liquidated damages shall be 0.5%
of the value of the goods delayed
ii) The total amount of the above mentioned liquidated damages
will not exceed 25% of the Price for the delayed goods.
iii) The payment of liquidated damages shall not release
the Seller from its obligation to continuously deliver the goods.

3 . Edwin Peel, 'The Common Law Tradition: Application of
Boilerplate clauses under English Law' in Giuditta Cordero-
Moss (ed), Boilerplate Clauses, International Commercial
Contracts and the Applicable Law, Cambridge University Press,
2011, PP: 160-161
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1. When time limits set by the contract are outpassed, the supplier
and/or the contractor shall be subject to a penalty set as being 1%
(one per cent) of the contractual value of the delayed part of each
complete week of the delay, or of the total value of the contract if
the delay affects the project of implementing the Metro. The
Organization's decision regarding the choice is final, and belongs
solely to its discretionary authority.

2 . Grace period
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1. After the grace period, the delay taken into account for penalty
calculation will start from contractual delivery date.

2 .| The liquidated damages stated in Arts. 39 & 40 shall be
applicable without notice, immediately after delay.

3 . The penalties, when applicable, will be paid by A upon request
of the buyer submitted by registered mail.
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1. It is expressly agreed that Liquidated Damages payable under this
Agreement do not constitute a penalty and that the Parties, having
negotiated in good faith for such specific Liquidated Damages and
having agreed that the amount of such Liquidated Damages is
reasonable in light of the anticipated harm caused by the breach related
thereto and the difficulties of proof of loss and inconvenience or
nonfeasibility of obtaining any adequate remedy, are estopped from
contesting the validity or enforceability of such Liquidated Damages.
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1. The Parties agree that the harm that would be suffered by the IESO
and the Ontario ratepayer from the Service Provider’s failure to
perform under this Agreement would be extremely difficult and
impracticable to quantify and that any amount set out in this
Agreement as a liquidated damage, charge or set-off is a genuine pre-
estimate of the harm that would be suffered by the IESO and the
Ontario ratepayer and is not a penalty.
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1 . With respect to the liquidated damages as described and
provided for in Section 9.4 hereof, Sellers and Buyer hereby
acknowledge and agree that the damage that may be suffered by
Sellers in the event of a default by Buyer hereunder is not readily
ascertainable and that such liquidated damages as of the date hereof
are a reasonable estimate of such damages and are intended to
compensate Sellers for any such damage and are not to be
construed as a penalty.

2 . Genuine pre-estimate
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